Sand for the Peaple

The Continuing Controversy Over
Public Access to Florida’s Beaches

by Erika Kranz

ola Carlisle, an Atlanta resident visiting Seagrove,

ot the Florida Panhandle’s Emerald Coast in July

2007, thought her summer vacation was going

to end up as a trip to jail after her children were
building sandcastles on property a nearby homeowner
claimed was private.! She and her family had been va-
cationing in Seagrove for a decade but had never before
been told to move off of “private” beach, and she questioned
whether the white sand upon which her family had laid
its towels was really private.? However, when sheriffs
deputies arrived at the scene, Carlisle complied with the
officers’ order that they move several hundred feet to a
nearby public area rather than risk arrest.? Less fortunate
was fiduardo Gonzalez, another beachgoer who that same
day in the same county was arrested for trespassing on &
private beach after he refused to move to public sand only
three feet away*

Florida is known worldwide for snowy-white beaches that
provide pesace, guiet, and natural beauty and also anchor
the tourisim that constitutes an essential part of the state’s
economy, Yet over the last two decades, access to the state’s
1,200 miles of coastline has come under stress.? Beachgoers
have encountered “No Trespassing” signs on beaches pre-
vigusly presumed to be open to public access; others have
been asked to leave by landowners, private security guards,
or the police as above. While these incidents remain fairly
uncommor, they have sensationalized a growing conflict
between landowners desiring privacy and security and
those who feel the beach should be, and always has been,
free for public use,

While many beach visitors believe that public sand be-
gins seaward of the dune line or the line where vegetation
ends and bare sand starts, regardless of whether the upland
property owner is a private individual or public entity, in
Florida, the part of the beach falting landward of the mean
high water mark is typically owned by the owner of the

adjacent lot. The only publicly owned part of the beach is
that part falling between the mean high and low water
lines: the foreshore region. However, while beachfront
property owners in Florida generally have title to the dry
sand beach down to the average high tide line, ownership
of this property does not necessarily mean that the exclu-
sion-of-others stick is within the bundle of rights attached
to this part of the property. Title to any property may be
subject to explicit or implied easements, limitations based
on traditienal right of use, or common law prohibitions
of activities considered nuisances.® Beachfront land is no
different: The right to this property is far from absolute.

At the root of the access issue are two competing values
deeply entrenched in American society: The notion that
private preperty may be held o the exclusion of others, and
the tradition of allowing the natien's coastlines to be free
for public use. Some property owners who paid high prices
to live adjacent to the beach believe that their deeds entitle
them to limit access to the sand within their property lines.”
Yet tourists and locals often feel that Florida’s sand is a
public resource belonging to none, open to all. The issue is
especially important in a state where beaches are a Jarge
part of the coastline and an ancher of the tourism-based
economy.

The following discussion will outline various theories
used in Florida and in other states to preserve or limit the
public’s access to the beach, examine the successes and
failures of these doctrines, and assess the potential for these
tools to be useful to Florida in a future effort to preserve
public access to beaches around the state. Unfertunately, no
perfect tool yet exists in the state; Florida's best chance fora
broadly applicable tool for beach access is to follow Oregon’s
lead by expanding the customary use doctrine, which the
state has already recognized in a limited way. Without such
measures, the state and private property owners could be
subjected to imperfect and expensive case-by-case litigation
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or property condemnations.

State of the Coastis

Aceording to the state’s Department
of Environmental Protection, at least
60 percent of Florida beaches are pri-
vate, offering little or no public access;
many beachfront homeowners have
claimed these beaches as their own.?
While Florida law requires the state
to ensure “the public’s right to reason-
able access to beaches,”™ over the last
two decades, local governments have
routinely ceded public access points
to developers, allowing waterfront
communities to exclude others from
the dry sand beach in exchange for
the significant tax revenues these
communities provide.!® While this
move can increase property values
and benefit private landowners, other
Florida residents and visitors to the
state may find themselves without
sand to sit upon,

In some ways, not much has changed
over the last three centuries — the
earliest settlements in America were
beachfront property; St. Augustine,
founded in 1565, 1s a prime example.'!
Like their modern counterparts, early
Americans enjoyed swimming and
walking along the beach.!? Over time,
working class and upper class beach
towns popped up along the coast.’?
Railroads made Florida’s beaches ac-
cessible to tourists from the north as
far south as Miami by the late 19th
century; the development of coastal
roads continued this trend.'* What
has changed over time is the level
of competition for use of the Florida
coastline and the level of public ac-
cess to it, as more coastal develop-
ment means less open space and the
need for more dedicated beach access
points.®

Florida is far from the only state
struggling with the issue of private
use versus public access to its beaches,
North Carolina recently experienced
Hitigation similar to what recent
incidents along the Emerald Coast
will likely trigger. In Fabrikani v.
Currituck County, 210 S.E.24 19
(N.C. App. 2005), residents of an
exclusive beachfront community on
the northern Outer Banks sought to
estabhish that their title to the dry
sand beach adjoining their properties
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gave them the right to exclude others
from this portien of the beach.1® The
state argued that the public had ac-
quired the right to use the dry sand
beach through customary use, an ex-
panded public trust doctrine, implied
dedication, or prescriptive use.'” A
Connecticut resident successfully
sued a neighboring town for denying
him access to that town’s beach; the
state’s Supreme Court ruled that
the beach park could not be closed
off to nonresidents.'® A California
court recently responded to private
landowners’ concerns by overturning
the California Coastal Commission’s
order requiring coastal residents to
remove gates and “No Trespassing”
signs at a Malibu beach.'® Examining
other states’ approaches sheds light
on Florida’s options for better ensur-
ing beach access in the future.

Public Trust Doctrine and the
Wet Sand Beach

The pubdic trust doctrine has its
roots in Roman laws that required
that the seas and tidal land remain
opexn to all for fishing and navigation.
Ashistory tells, in A.D. 530, the Roman
Emperor Justinian asked his legal
scholars to codify the empire’s laws;
the resulting Institutes of Justinian
included the provision that “by the law
of nature these things are common to
all mankind; the air, running water,
the sea and consequently the shores
of the sea.” Thus was born the idea of
a public trust seashore,” The idea has
been passed down through the legal
systems of many other nations. The
United States and Florida inherited it
as part of our country’s English com-
mon law legacy.® The doctrine was
first incorporated into American law
during the Revolutionary War, and
the Supreme Court’s first assertion of
the doctrine to establish federal sov-
ereignty over navigable waters came
with Martin v. Waddell, 41 U.B. 367
{1842).22 Today, nearly every state’s
laws have incorporated the doctrine,
though variation between states ex-
ists.

Florida’s public trust ownership be-
gan with statehood in 1845, when the
state took title to all sovereign lands
within its jurisdiction not expressly
granted to private interests by the

Spanish government prior to the 181g
Treaty of Cession or conveyed by the |
federal government while Florida re. i
mained a territory.® With control gve, |
public trust lands came the state’;

responsibility to ensure that theg, £

lands remain free for public use2 3

It must be noted that the part of |
the beach under contention is the dry |
sund beach, that part of the beach
falling above the mean high watey
mark, calculated as an average of |
high tides over a number of years,
The federal rule for calculating this
all-impertant line is determined by .
“the average height of all waters over
a period of 18.6 years.”® The wet sand
beach falling seaward of this line 5
governed by the public trust doctrine,
This doctrine holds that these parts
of the beach that have traditionaily j
been used for travel, hunting, fishing, 3
and more recently recreation are heid A
by the state in trust for the use of its
citizens.® Like the beds of navigable
rivers, private landowners may not
hold this part of the beach to the ex- 3
clusion of others. Following the federal
rule for measuring the mean high
water mark, Florida’s constitution
asserts state ownership of beaches
below these “mean high water lines..,
in trust for all the people.””

There is more to public use of this
wet sand foreshere, however, than a
stated right to de so. To exercise that
right, the public must have access.
Unless the public enters solely at
public access points such as public
beaches, this means crossing private
property; thus, without a public right
of access across private dry sand
beach, the wet sand beach remains
a public resource in name only. This
right of access includes two factors.”
First, the public must have access 1o
the beach frem public roads — per-
pendicular access, Secondly, high tides
completely submerge the foreshor.
at which time the public must meve
along the dry sand part of the heavh
to access these submerged publiv
lands.

Further complicating the issue i=
the fact that the mean high tide mark.
calculated as an average of high &ides
over a historical period, may be much
different than current high tides. If
this line is higher than the actual high




tide, under the public trust doctrine,
the state has sovereignty over the
dry sand beach falling below this
line. However, if the mean high
tide Iine, the dividing line between
private and public property, falls
below current high tide levels, the
public may find itself having to
wade in waist-deep water to avoid
privately owned preperty.® Among
other things, beach access advo-
cates identify this absurdity as sup-
parting the need to open expanded
areas of the beach to the public if

the right to use and enjoyment of owners; hidden, missing, or

the coast is to be fully realized.

Perpendicular Access to the
Dry and Wet Sand Beach

While Florida technically has
thousands of designated public beach
access points, many of these corridors
are plagued by igsues such as access
ways being blocked by adjacent land
owners,; hidden, missing, or inaccurate
signage; dune walkover access ways
closed due to damage or erosion; inad-
equate or nonexistent parking at public
access points; and inadequate or nonex-
istent beach facilities such as restrooms,
Lifeguards, sidewalks, or showers.® The
number and placement of beach access
points is not consistent throughout the
state. Some counties with large spans of
sandy beach have relatively few public
access corridors.®

The state could rectify many of
these iggues with better funding and
enforcement, including a crackdown
on local government acquiescence
to the desires of wealthy beachfront
property owners.” The remainder of
this discussion wili focus on the legal
pathways to ensuring the public a
beach to sit, rest, and stroll upon once
perpendicular access to the coast is
assured,

Tools for Ensuring Dry Sand
Beach Access

While the law granting state sov-
ereignty and public access to the part
of the beach seaward of the mean
high water mark is well settled, the
iaw governing the dry sand part of
the beach is far more tenuous and
frequently litigated. A variety of
different theories exist under which
Florida and other states have ex-

While Fiorida technically
has thousands of
designated public beach
access points, many of

these corridors are -
plagued by issues such _

as access ways being
blocked by adjacent land

inaccurate sighage. . . ..

panded public access to this coveted
part of the beach. Florida is nowhere
near as liberal in its beach access law
as certain other states, such as New
Jersey, Oregon, and Texas. Florida
has had some success opening up the
dry sand beach to the public, but none
of these doctrines has yet provided
the wide-ranging, broadly applicable
mandate of public access that many
would like to see in the sunshine state.
The following is a look at a number,
bt not all, of the legal tools available
to states looking to define coastal ac-
cess. Florida courts will likely have
the opportunity in coming years to
explore the opportunities provided by
these tools to balance the interests of
landowners desiring to exercise their
property rights to ensure privacy and
security and the interests of Florida’s
citizens and visitors desiring access to
the state’s beaches.

Expanded Public Trust Doctrine

While the public trust doctrine
ordinarily provides only fer public
sovereignty over the wet sand part
of the beach, some jurisdictions
have used an expanded public frust
doctrine to extend the beach owned
by the state heyond the mean high
water mark, holding that adjacent
private lands may be subject to public
use incidental to the use of the public
foreshore. There is much variation in
the doctrine, as states define the scope
and form of its application with their
borders.®
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New Jersey pioneered the use of
this doctrine and has expanded its
breadth more recently. In Matthews
v. Bay Head Improvement Association,
471 A.2d 355 (1984}, the state used
an expanded public trust doctrine
to say that swimmers, boaters, and
fishermen are permitted to use part
of the dry sand beach falling within
private property to sunbathe, rest,
and relax:

Reasonable enjoyment of the foreshore and
the sea cannot be realized unless some
enjoyment of the dry-sand area is alsc
allowed. The complete pleasure of swim-
ming must be accempanied by intermit-
tent periods of rest and relaxation beyond
the water’s edge. . . . The unavailability
of the physical situs for such rest and
relaxation would seriously curtail and in

many situations eliminate the right to the
recreational use of the ocean.®

The court limited the public right
to “reasonably necessary” uses “sub-
ject to the accommodation of the
interests of the owner” — there is no
“unrestricted right to cross at will over
any and all property bordering on [the
foreshorel.”™ This expanded reading
of the public trust doctrine ensured
both reagonable perpendicular access
to the coast and lateral access along
the water’s edge.®®

Twenty vears later, the New Jersey
Supreme Court went even further,
upholding an appeals court’s ruling
invalidating a private beach club’s at-
tempt to charge $15,000 for a lifetime
membership or $700 per season fees
for beach access and ruling that the




club must open “all” of the dry sand
beach to the public for “reasonable”
fees.?” The private club defendants
had argued that preventing the club
from generating a profit through
beach access fees deprived it of the
property’s sole beneficial use and
was, therefore, a taking.® The appeals
court, however, found that “the notion
that lands are to be held in public
trust, protected, and regulated for the
common use and benefit, is incompat-
ible with the concept of profit.”* The
state’s Supreme Court agreed that
the club may not limit public access
to the dry sand beach, but may charge
reasonable fees based on the services
provided,* striking a balance between
property ewners’ rights and public
access.

The fight for coastal access rights
also extends to the Great Lakes. Ordi-
narily, just as the shores at the seaside
are public land seaward of the mean
high water mark, the swath of sand
between the waterline and ordinary
high water mark of navigable lakes
— often defined as the line where
vegetation starts — is held in public
trust.** However, a 1923 Wisconsin
Supreme Court ruling rejected appli-
cation of the doetrine, holding that the
publie’s right to lakes is restricted to
uses associated with water navigation
and that lakefront property owners
have “exclusive privileges” to the land
between their property line and the
water’s edge.® Thus, private adjacent
landowners may exclude others from
this public land, and as lake level
dreps the amount of property that
they exclusively may use increases.
Contrary to this is a 2005 Michigan
Suapreme Court ruling that upheld
public use of lakefront land, guar-
anteeing access to the state’s 3,200
miles of Great Lakes shoreline for
traditional activities such as naviga-
tion, hunting, and fishing. ** Ohio and
Indiana accord with Michigan’s grant
of access, while Hlinois, like Wiseon-
sin, favors property rights over public
access.

The Texas legislature amended
that state’s laws to extend the area to
which public trust rights apply all the
way to the vegetation line separating
uplands from the dry sand beach.®
North Carolina may be prime for an
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extension of the public trust doctrine
to the dry sand beach, as in Concerned
Citizens v. Holden Beach Enterprises,
404 S.E.2d 810 (1989). The state’s
Supreme Court rejected the lower
court’s suggestion that expansion of
the public trust doctrine would be a
taking.*

Florida’s case law, however, does
not suggest a high likelihood of the
expansion of the public trust doctrine
to cover the dry sand beach in the fore-
seeable future. City of Daytona Beach
v. Tona-Rama, Ine., 294 So. 2d 73 (Fla.
1974), the sole expanded public trust
case to reach the state’s high court
thus far resulted in an affirmation of
the public’s right to use the dry sand
beach based on a different theory, and,
as discussed below, its effects have
been very limited.

Prescriptive Easement

Prescriptive easement is another
channel through which the public
may acquire access to private prop-
erty. A claimant may establish such
a right-of-way after demonstrating
his or her uninterrupted use of the
property for a set number of years
- 20, ag defined by the Florida Su-
preme Court.*® To prove adverse use,
the claimant must alse establish that
his or her use of the private property
was open, notorious, and visible, and
against the owner’s will.* Further, a
claimant must demonstrate that the
owner did not suceceed in causing a
“gubstantial interruption” in his or
her nse of the property. The use must
also be related to a certain limited and
defined area of land: If a right-of-way
is a path, that corridor must have a
reasonahbly certain route.®

The use of prescriptive easement
to establish access to the dry sand
beach for the general publicinvolves a
fairly difficult burden of proof. Unlike
other states, which have allowed fora
relazation of the adverse use require-
ment, Florida courts have not gener-
ally found prescriptive easements
over private dry sand beach because
they have found the public’s use of
these areas has not been adverse.™
For a prescriptive easement o be es-
tablished, there must be some claim
of right other than permission from
the owner® In City of Miami Beach

v, Undercliff Realty & Investment Co.,
21 So. 2d 783 (Fla. 1945), the court
refused to designate a prescriptive
easement after finding no evidence
that the use was adverse; similarly, in
City of Miami Beach v. Miami Beach
Improvement Co., 14 So. 28 172 (Fia.
1943), the court found that public use
of the beach was “not antagonistic
to the ownership of the property” In
Tona-Rama,™ though the public had
used the area for more than the re-
quired 20 years, the court found that
use to be consistent with the rights
and inferests of the property owner,
who had in fact encouraged the public
to come onto his land in order to derive
a profit. Adding to the difficult set of
standards for establishing a prescrip-
tive easement, judges have typically
disfavored such easements.™

The inquiry into whether an ease-
ment has been established is neces-
sarily ad hoc and intensely fact-based.
Portions of the dry sand beach are
only public under this theory after
claimants have prevailed in litiga-
tion. This piecemeal approach is in-
adequate to fully deliver the public’s
right to access the coast, as launching
lawsuits against every beachfront
property owner in the state would be
prohibitively expensive and time con-
suming. In order to establish public
access across the state’s expansive
coastline, the state would have to liti-
gate against thousands of beachfront
owners, possibly prompting property
owners determined to defend against
a prescriptive easement to take
measures to prevent the publie from
using their sand.® Along with state
courty’ refusal to apply the doctrine to
beaches in the past, the ad hoc, piece-
meal nature of prescriptive easement
hinders its effectiveness as a large-
scale tool for protecting public access
to the dry sand beach in Florida.

Express or Implied Dedication
Related to, but distinct from, the
concept of preseriptive easement is
that of implied dedication, which
may etther be demonstrated through
express statements of the properiy
owner or manifested through ac-
tions.® Florida courts have recognized
both express and implied dedications
as sources of public rights to the dry

s
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A claimant may establish such a right-of-way after
demonstrating his or her uninterrupted use of the prop-

erty for a set number of
years — 20, as defined by
the Florida Supreme Court.

sand beach; however, dedications are
both revocable by the landowner and
available only on a tract-by-tract
basis, making them an unworkable
source of widespread and lasting
beach access rights.® _
Texas courts have used implied
dedication to establish public access to
dry sand beaches.” Texas law requires
both evidence of the landowner’s
intent to dedicate the land and ac-
ceptance of the dedication by appro-
priate public authorities, followed by
public maintenance and eontrel of the
property.® Even if Florida emulated
Texas’ use of implied dedication to
ensure public access to the dry sand
beach, this approach, like the use of
prescriptive easements, is ad hoc and
fact-specific, potentially necessitat-
ing thousands of individual lawsuits
against unhappy property owners.®

Mandatory Dedication

Local governments have for many
years conditioned large-seale develop-
ments’ approval on developers’ dedi-
cation of eszential services such as
streets, sidewalks, and water or sewer
infrastructure.® However, states may
be forestalled from requiring express
dedications of beach access from
property owners under Nollan v. Cali-
fornia Coastal Commission, 483 U.S.
825 (1987). In Nollan, the California
Coast Commission agreed to issue a
permit for the expansion of a beach-
front house on the condition that the
property owners grant lateral public
access across the beachfront. The Su-
preme Court held that a mandatory
dedication of beachfront property for
a public beach access was an uncon-
stitutional taking.® Though Nellan
concerned the dedication of upland,
rather than the dry sand beach, courts
could generalize this holding,
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Eminent Domain

A gimple way that states may pro-
vide coastal access is through the use
of eminent domain, a legal proceeding
through which the state asseris its au-
thority to condemn property for public
use.® However, when the government
uses eminent domain, it must provide
just compensation to the property
owner.® The exceedingly high costs
of coastal property make this option
unattractive if not impossible for
stafes to implement on a large-scale
basgis.%

Implied Reservation

Under the doctrine of implied reser-
vation, when a parcel of land is “land-
locked” — gurrounded completely
by other parcels — that property’s
owner may claim an easement across
another’s land out of necessity.?® The
reasoning behind the doctrine is that
when a property is sold, no grantor
would intend to convey an inaccessible
property. Traditionally, courts will find
an implied easement only if privity
requirements are met and the owner
of the landlocked property is unable
to access his or her land without the
easement. ¥

A North Carolina study suggestad
that beachfrant properties formerly
owned by the state meet the privity
requirement.® Further, though public
trust lands between the mean high
water mark and the waterline may be
accessible elsewhere through public
beaches or access ways, a court could
still find that the landlocked property

necessitated an implied reservation.®®
A court could, thus, find an implied
reservation created by the original
conveyance of the property from the
state to a private owner if the state
intended to reserve a right of access
for the public.™ This intention, how-
ever, could prove difficult to establish
absent some historical evidence sug-
gesting that the state meant to retain
this right.”™ The state could alse be
barred from asserting such an ease-
ment by the doctrine of laches, which
would prevent enforcement of this
right if doing so would be unfairly
prejudicial because of lack of notice:
Presumptively, because no implied
easement has yet been enforced, pri-
vate iandowners were unaware of any
implied easement.”™

Purpresture

Under common law, a purpresture
may result when a private property
owner encroaches on private rights,
but unlike nuisance, this encroach-
ment need not be noxious.” Texas law
treats purpresture similarly to public
nuisance. The state’s Supreme Court
in State v. Goodnight, 11 S.W. 119
{Tex. 1888), held that enclosing public
iands for private use is a nuizance,
“whether viewed as a wrong merely to
the body pelitic or as an infringement
of the privileges of its citizens.”™ The
court held that though a fence was on
private property, because it blocked ac-
cess to adjacent public grazing lands,
it was within the state’s authority to
require its removal.™ In most other
states, however, purpresture will be
found only when a private party has
physically invaded public lands.™

Purpresture law could be used to
protect public access to public trust
lands in cases where private own-
erg have fenced the dry sand beach,
limiting the public’s right to use
the part of the beach owned by the
state.”” However, this application of
the purpresture docirine differs in a
significant way from the factual con-
text of Goodnight — in that case, only
one landowner was involved, but in
the case of beach access, no individual
property owner is solely responsible,™
Proving causation would, thus, be far
trickier when trying to use the law to
protect heach access.




A beach purpresture case reached
the Florida Supreme Court in 1974. In
United States Steel Corp. v. Save Sand
Key, Inc., 303 So. 2d 9 (Fla. 1974}, a
nonprofit organization argued that a
private condeminium’s fences around
parts of the dry sand beach constitut-
ed a purpresture blocking the publics
enjoyment of rights acquired through
preseriptive easement, implied dedi-
cation, and/or custom. The case was
dismissed on standing grounds, and
the state’s high court to this day has
not ruled on the issue.

Customary Use

Where the public has established
over time a right {0 use the beach,
private property owners may not
interfere with continued enjoyment
of that right. However, to establish
a customary right, the use must be
“ancient, exercised without interrup-
tion, peaceable and free from dizpute,
reasonable, certain, obligatory, and
consistent with other customs or ather
law.™™

Florida’s Supreme Court has used
this doctrine to ensure public access to
beaches in the past. In City of Daytona
Beach v. Tona-Rama Ine., 294 So. 2d
73 (Fla. 1974), the court recognized a
common law principle of the public’s
“customary use” of the state’s dry
sand beaches. The court declined to
find that the public had established a
public easement over a private ncean
pier because of lack of adversity,® but
stated that “{tihe general public may
continue to use the dry sand area for
their usual recreational activities, not
because the public has any interestin
the land itself, but because of a right
gained through custom to use this
particular area of the beach as they
have without dispute and without
interruption for many years.”™ Tona-
Rama may have looked like major
step toward universal beach access,
hut several years later in Reynolds
v. County of Volusia, 658 So. 2d 1186
(Fla. 5th DCA 1995), the court clari-
fied the scope of the prior case, stating
that courts must determine the degree
of customary and ancient use that
particular beaches have supported.
Tona-Rama’s holding has, thus, been
limited to the beach that was the
subject of the original litigation; under

Reynolds, the doctrine of custom must
be applied en a case-by-case hasis.
Oregon has used the doctrine to
protect beach access more broadly.
In State ex rel. Thornton v. Hay, 462
P.2d 671 (Or. 1969), the court ordered
a private property owner to remove a
fence he had erected on the dry sand
beach within his property line. The
court looked to evidence of historical
use, a history of cornmon public under-
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the court found the requirements of
custemary use satisfied.® Further,
the court held that the right to use of
beaches all acress the state belongs
to the public as a whole, not just to
nearby residents.® A few states, such
as Hawaii and Texas, have followed
Oregon’s lead.®

Use of the custom doctrine as
defined by Oregon courts has the
benefit of having more broad appli-
cability and petentially requiring far
less litigation than does the similar
prescriptive easement doctrine. To
establish an easement, a claimant
must demonstrate actual notorious
use of a particular parcel over time,
to prove customary use, the claimant
must prove only that the type of land
involved has historically been used for
public purposes.®

However, as suggested above,
Florida's customary use doctrine dif-
fers from Oregon’s: While Thornton
opened all Oregon beaches to the pub-
lic, Tona-Rama had only a limited ef-
fect in Florida because courts require
that customary usage be shown for a
particular beach. Documenting such
use can be expensive or even impos-
sible,*” and, according to a 2002 legal
opinion issued by the state attorney
general’s office, the dry sand beach is
not. subject to public use under the
“customary right of use” doctrine until
that right has been established by a
court.®® Thus, unless Florida courts
are willing to broaden the impact of
Tona-Rama beyond the limitations
defined in Reynolds, the customary
use doctrine cannot preserve public
access to dry sand beaches throughout
the state.

Maturatl Accretion and Beach
Nourishment

Aceretion is the gradual addition of
soil to the shore of a riparian owner's
land, caused by natural shifting tides,
winds, or storms. Florida follows the
common taw standard for natural ac-
cretions: Title to accreted land vests
in the riparian owner whose land has
been extended seaward.® Normally,
aceretion cecurs ab an fmperceptibly
siow rate; riparian owners take the
bitter with the sweet, gradually gain-
ing or losing land as sand accretes
or is eroded. Sometimes, the natural
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proeess is sped up through unnatural
means. Beach nourishment generally
involves adding sand dredged from
the ocean floor to the seaward slope
of beaches shrunken by natural ox hu-
man-caused erosion. Under Florida's
Beach and Shore Preservation Act,
when public money is used to fund
the expansion of a beach, the added
sand becomes property of the state,
free for public use.®

In 2006, a Florida appeals court
chalienged this option for retaining
public access to dry sand beach, rul-
ing in favor of property owners who
argued that application of the act
effected an unconstitutional taking
of riparian owners’ property without
just compensation, particularly their
littoral right to accretions.”! Had this
ruling stood, the state and counties
would have had to obtain property
owner permission before initiating
restaration projects, potentially mean-
ing the end of publicly funded projects
abutting private property and the cre-
ation of no new public beachfront.?

In the fall of 2008, the Florida
Supreme Court reversed the district
court of appeal’s decision and upheld
the constitutionality of the Beach
and Shore Preservation Act.” Noting
that the act balances public and pri-
vate interests and fulfills the state’s
“obligation to conserve and protect
Florida’s beaches,” the court found no
material or substantial impairment of
upland owners’ littoral rights.® The
court explained that upland owners’
littoral rights of access, use, and view
are akin to nonposszessory easements;
the right to accretions a contingent,
future interest; and upland property’s
physical contact with the water was
ancillary to the littoral right of access
to the water.*

Along a similar vein, in 2007, the
legislature passed a law that requires
that in takings disputes concerning
beach restoration, courts must weigh
any loss in value against enhance-
ments of value created by the nour-
ishment project.” If the enhancement
in value exceeds the level of damage,
the property owner may not recover
against the state. If the level of dam-
age to value is greater than the en-
hancement, the level of enhancement
shall be offset against the damage

caused by the restoration project.””
Though limited in scope, these judicial
and legislative actions may represent
a move toward more liberal beach ac-
cess policy in Florida’s fsture.

Conciusions

Given the importance of Florida's
beaches to the staie’s tourism-based
economy, ensuring public access to
this sandy asset is essential. Numer-
ous legal tools are available that might
provide more populist alternatives to
Florida’s beach privatization trend,
though no single existing tool has the
capacity for broad utility in preserving
public access to the state’s beaches.
The doctrine of expanded public trust
that has proved so successful at open-
ing up New Jersey’s beaches remains
largely untested in Florida courts.
Customary use, though addressed by

- Florida’s Supreme Court, has thus far

been limited to parcel-by-parcel ap-
plication rather than opening up the
entire state’s beaches as it was used
to do in Oregon, Prescriptive ease-
ment, implied dedication, and implied
reservation are similarly limited to
piecemeal application and would be
extremely costly and time consuming
to litigate throughout the state, Man-
datory dedications are likely barred
by the takings clause under Noflan,
and eminent domain is too expensive
to be used in a widespread effort to ac-
quire public dry sand beach property.
A recent point of light, however, comes
from the Fiorida Supreme Court’s
decision protecting public access to
beaches created through publicly
funded beach nourishment projects,
citing the state’s constitutional duty
to protect Florida's beaches.®®

The state finds itselfin a very tough
place in its effort to preserve public
access to one of its most valuable re-
sources. This year, the Florida Legisia-
ture declined to pass a bill that would
have declared the state’s dry sand
beaches to be public. The 2609 hill
would have prevented private entities
from restricting the public’s access to
the beach.® Whether the state’s courts
would uphold such a statutory provi-
sion remains to be seen. Regardless,
given Florida's coastal access law to-
day, the state is currently without any
particularly effective tools to provide




its citizens and visitors lasting access
to its beaches. Florida's best chance
for a broadly applicable tool for beach
access is an Oregon-style broadening
of the customary use doctrine recog-
nized in Tona-Rama. Without such an
expansion of that doctrine, the state
will likely be confined to parcel-by-
parcel litigation, a strategy too time
consuming and expensive for the state
to sustain over time. &
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